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Overview

• 2012: Not much action in duty 
to defend/indemnify area

• Focus today on “recent” 
questions and answers from 
Indiana appellate courts



7 topic areas



What is the scope of 
the duty to defend?



Indiana Farmers Mut. Ins. Co. v. N. Vernon 
Drop Forge, Inc.,  

917 N.E.2d 1258 (Ind. Ct. App. 2009)

• Insureds agreed to 
provide to a third 
party clean fill dirt 
from steel forge

• Dirt turned out to 
be contaminated, so 
third party sued



• Insurer filed declaratory judgment action, 
seeking declaration that it had no duty to 
defend

• Trial court denied insurer’s summary judgment 
motion; granted insured’s motion

• Court of Appeals:

“Indiana law is clear that the duty to defend is 
broader than the duty to indemnify…If the policy 
is otherwise applicable, the insurance company is 
required to defend even though it may not be 
responsible for all of the damages assessed.” 



So, as long as the policy 
may cover at least part of 
the damages claimed, you 

have to defend entire case.



OK, so what do you do 
if the policy isn’t 

otherwise applicable?



Newnam Mfg., Inc. v. Transcontinental Ins. Co.,  
871 N.E.2d 396 (Ind. Ct. App. 2007)

• Gray iron foundry appealed 
IDEM order regarding 
required permits

• Foundry won appeal, then 
sought recovery of fees from 
CGL carriers

• Insurer filed DJ action, seeking 
declaration as to their 
obligations to pay attorney’s 
fees



• Trial court granted summary judgment to insurer

• Court of Appeals:  Insurer may refuse to defend if 
claim is patently outside of policy.

• Insurer that is refusing to defend has options:

1. File a declaratory judgment action to 
determine obligations under the policy; or

2. Hire independent counsel and defend under 
reservation of rights

• But, an insurer that doesn’t do these things and 
still refuses to defend, “does so at its peril.”  



How will courts decide 
if a policy is applicable?



Back in the day...

• Indiana was (mostly) an "eight 
corners" state

• Courts would (usually) look only to:

1. "four corners" of complaint

2. "four corners" of policy



• "Eight corners" rule wasn't absolute

• Cincinnati Ins. Co. v. Mallon, 409 N.E.2d 
1100 (Ind. Ct.  App. 1980)

"The insurance company may go 
beyond the face of the complaint, 
and refuse to defend based upon the 
factual underpinnings of the claim."



• Transamerica Ins. Serv. v. Kopko, 570 
N.E.2d 1283 (Ind. 1991):

"The duty to defend is determined 
solely by the nature of the 
complaint."



Beyond Eight Corners:
Auto-Owners Ins. Co. v. Harvey,

842 N.E.2d 1279 (Ind. 2006)

• Man pushed girlfriend;  
she slipped into Wabash 
and drowned

• Man pleaded guilty to 
involuntary manslaughter

• Girl's parents sued man 
and homeowner's 
carrier



• Parents sought declaration that 
insurer had duty to defend and 
indemnify

• Insurer sought summary judgment 
due to insured's intentional acts

• Trial court denied motion; certified 
for interlocutory appeal



• Insurer argued:

• No "occurrence" because no "accident"

• "Intended or expected harm" exclusion 
barred coverage

• Supreme Court looked to complaint, policy, and 
summary judgment evidence—more than 8 
corners

• Evidence included insured's self-serving 
statements about lack of intent to harm, 
dimensions of location of incident, insured's 
knowledge of strength and position 



Post-Harvey:  
So Many Corners

• Court of Appeals has 
followed Harvey's lead:

• Indiana Farmers Mut. Ins. 
Co. v. N. Vernon Drop Forge, 
Inc., 917 N.E.2d 1258 (Ind. 
Ct. App. 2009)

• City of Evansville v. USF&G 
Co., 965 N.E.2d 92 (Ind. Ct. 
App. 2012):

"We determine the 
insurer's duty to defend 
from the allegations 
contained within the 
complaint and from 
those facts known or 
ascertainable by the 
insurer after reasonable 
investigation."



I filed a declaratory 
judgment action, so I 
don't have to defend 

anymore, right?



Allianz Ins. Co. v. Guidant Corp.,
884 N.E.2d 405 (Ind. Ct. App. 2008)

• Guidant sub manufactured Ancure 
vascular graft; FDA approved use in 
1999

• Company voluntarily recalled device; 
feds filed felony charges against insureds 
for false statements and misbranding



• Allianz filed suit in Illinois for rescission 
based on misstatements in application

• Two days later, insureds sued Allianz in 
Indiana for breach of duty to defend/
indemnify, and seeking declaration of 
coverage for recall-related losses

• This tactic was not well-taken



"At the heart of this monstrosity of a 
litigation that has crossed state lines and 
caused all parties to behave inexplicably at 
times, is a fairly straightforward dispute 
about when and whether an insurer’s duty 
to defend has been triggered. We confess 
our frustration that the parties have forced 
the Indiana courts to take part in a race to 
the finish with the courts of Illinois."



• Illinois issues partial summary judgment in 
favor of insurer

• Indiana denies insurer's summary judgment 
motion, finding a duty to defend

• Insurer appealed, arguing that "the mere act 
of filing an action seeking a declaratory 
judgment of no coverage automatically 
suspends the duty to defend."

• No Indiana cases on point



"It is certainly true that the act of filing a declaratory 
action protects the insurer’s right to raise coverage 
defenses. And in the event that the insurer secures a 
declaratory judgment that, as a matter of law, coverage 
does not exist, it is free to disassociate itself from the 
case and seek reimbursement for its expenses incurred 
up to that point in time. But to say that the mere act of 
filing a declaratory action “suspends” the duty to defend 
would...essentially write the duty to defend out of 
liability insurance policies. If such a rule existed, insurers 
would, as a matter of course, file a declaratory action in 
every case. We find that to be poor public policy and 
simply cannot conclude that such a rule exists in 
Indiana."



Defense obligations 
stop only when you 

get a favorable 
coverage ruling.



Do I have to defend 
proceedings that aren't 

lawsuits?



Nat'l Union Fire Ins. Co.  of 
Pittsburgh v. Standard Fusee Corp.,

917 N.E.2d 170 (Ind. Ct. App. 2009)

• Insured was a flare 
making company

• Entered into 
voluntary 
remediation 
program with IDEM



• Insured sought defense and indemnification from 
insurers for environmental costs

• Insurers: "no"

• Insured sought declaration that insurers had to 
defend; also, damages for breach of duty to defend/
indemnify

• Trial court entered partial summary judgment, 
finding insurers had a duty to defend

• Argument on appeal centered around whether 
voluntary remediation plan was a "suit"



• Insurer argued "suit" 
meant "traditional judicial 
actions"

• But prior cases had held: 
“The junction where 
environmental law meets 
insurance law is an 
inappropriate place to 
erect an inflexible rule 
requiring the initiation of 
a traditional lawsuit as a 
condition precedent to 
the insurer's obligation to 
defend.”

"We will have the right and 
duty to defend any insured 
against a suit seeking 
damages for bodily injury, 
property damage, 
advertising injury, or 
personal injury. However, 
we will have no duty to 
defend any insured against 
a suit seeking damages to 
which this insurance does 
not apply."



• Hartford Accident & Indem. Co. v. Dana Corp., 
690 N.E.2d 285 (Ind. Ct. App. 1997):

Definition of “suit” included “in addition to 
traditional judicial actions...any coercive 
environmental administrative 
proceeding, including ... ‘voluntary’ cleanup 
of a site by the policyholder in nominal 
cooperation with a governmental entity, but 
under explicit or implicit threat of a formal 
enforcement action.”



• Since policy in issue did not limit 
“suit” to traditional lawsuits:

“participation in voluntary remediation is a 
suit for purposes of the duty to defend.”



So, depending on the 
policy, an insurer may 
have to defend more 

than just lawsuits.



When do my defense 
obligations begin?



Dreaded, Inc. v. St. Paul Guardian Ins. Co., 
904 N.E.2d 1267 (Ind. 2009)

• November 2000: Dreaded receives 
letter from IDEM regarding soil 
contamination at former business site

• Dreaded hired counsel and investigator, 
which issued reports in 2001 and 2002

• 2003: Second letter from IDEM

• March 2004: notice to insurers

3.5 Years



• St. Paul agreed to defend on going-
foward basis, but reserved rights on 
prior defense costs

• Dreaded filed suit, seeking declaration 
that St. Paul had to defend and 
indemnify for all costs, and damages 
for breach

• St. Paul argued that Dreaded violated 
policy’s prompt notice provision



• Trial court granted summary judgment to St. 
Paul; no showing of prejudice required

• Court of Appeals reversed, finding that, 
though delay was unreasonable, St. Paul had to 
show prejudice

• Prejudice was presumed because delay was 
unreasonable, but presumption was rebuttable

• Dreaded had raised genuine issue of material 
fact as to whether St. Paul had been 
prejudiced



• Supreme Court found prejudice was 
irrelevant because:

“an insurer cannot defend a claim of which it has no 
knowledge. The function of a notice requirement is to 
supply basic information to permit an insurer to 
defend a claim. The insurer's duty to defend simply 
does not arise until it receives the foundational 
information designated in the notice requirement. 
Until an insurer receives such enabling 
information, it cannot be held accountable 
for breaching this duty...St. Paul's duty to defend 
did not arise until Dreaded complied with the policy's 
notice requirement.”



• Insurers argued that self-insured 
retention had not been exhausted

• Trial court had held that insureds only 
had to show potential exhaustion of 
SIR, not actual exhaustion

Allianz Ins. Co. v. Guidant Corp.,
884 N.E.2d 405 (Ind. Ct. App. 2008)



• Court of Appeals reversed:

“It is the responsibility of the policyholder 
to prove this condition precedent to 
coverage—SIR exhaustion—and unless and 
until it is able to do so, the duty to defend is 
not triggered.”



So, duty to defend begins 
when conditions precedent 
to coverage—such as notice 
and exhaustion—are met.



When does duty to 
indemnify begin?



Indiana Farmers Mut. Ins. Co. v. N. Vernon 
Drop Forge, Inc.,  

917 N.E.2d 1258 (Ind. Ct. App. 2009)

• Trial court had ordered insurer to indemnify 
up to limits

• But other proceeding in issue had not gone 
to trial

• Court of Appeals reversed, holding that the 
insurer’s “duty to indemnify cannot be 
assessed until litigation has concluded.”



Duty to indemnify 
doesn’t start until 

litigation has concluded.



Questions


