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Quick:  What’s a contract?  I know, just asking the question causes all the uncertainty and 

stress of first-year contracts to come flooding back, and, frankly, none of us need to relive that.  

But the question is an important one when it comes to additional insured status.   

Additional insured endorsements are common requirements in several industries, and are 

part and parcel of most construction contracts.  Some insurance policies, of course, require that 

all additional insureds be named in the policy or there’s no coverage.  But others allow additional 

insured status to be conferred in a more generic way, such as extending coverage to “any person 

or organization to whom the named insured is obligated by virtue of a contract to provide 

insurance.”  Such language can raise some fundamental questions for carries and policyholders, 

one of which is “what counts as a contract?”  Courts in 2011 provided varying answers to that 

question in a number of cases.  This article discusses three of these cases and the lessons to be 

drawn from them. 

First up is 10 Ellicott Square Court Corp. v. Mountain Valley Indem. Co., 634 F.3d 112 

(2d Cir. 2011).  The plaintiffs here were the owner and construction manager for a commercial 

project in Buffalo.  The manager contracted with Ellicott Maintenance for a partial interior 

demolition of the building.  As required by its contract, Ellicott purchased both a primary policy 

and an excess policy from Mountain Valley.  Ellicott’s agent sent COIs evidencing the policies 
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and the status of the plaintiffs as additional insureds, following which the demolition work 

began. 

Though Ellicott bought its policies from the same carrier, the policies contained material 

differences in their additional insurance endorsements.  The primary policy covered Ellicott and 

any “person or organization with whom [Ellicott] agreed, because of a written contract[,]…to 

provide insurance such as is afforded under [the policy], but only with respect to liability arising 

out of [Ellicott’s] operations,” and then only when “the written contract or agreement [between 

Ellicott and the additional insured] ha[d] been executed…prior to the ‘bodily injury.’”  The 

excess  policy, on the other hand, extended covered to parties with whom Ellicott had “agreed in 

writing prior to any [injury]…to provide insurance such as is afforded” by the umbrella policy.   

A worker for one of Ellicott’s subs was injured on site and a lawsuit ensued.  The 

plaintiffs then filed a second suit seeking a declaratory judgment against Mountain Valley.  As it 

turns out, the injury actually occurred three days before the contract between the plaintiffs and 

Ellicott was signed.  So, Mountain Valley denied coverage under the primary policy on the 

grounds that no written contract requiring additional insured status had been executed before the 

date of bodily injury.  At the trial court, the plaintiffs argued that “common speech” and “the 

reasonable expectations of a businessperson” led to the conclusion that the term “executed” did 

not require the parties’ signatures.  The trial court agreed and denied summary judgment to 

Mountain Valley.   

The Second Circuit looked to law dictionaries and state case law to determine that 

“executed” means either signed or fully performed.  Since neither occurred prior to the injury, 

the primary policy did not cover the plaintiffs.  The excess policy, however, did cover the 
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plaintiffs as additional insureds because it did not require an “executed” (i.e., “signed”) contract 

in order to trigger coverage.  Apparently, the unsigned draft contract was good enough.   

Next up is Suffolk Constr. Co. v. Illinois Union Ins. Co., 951 N.E.2d 944 (Mass. App. Ct. 

2011).  Suffolk was the GC for a construction project in Boston.  The first tier subcontractors 

required the second-tier subs to maintain CGL coverage and name Suffolk as an additional 

insured.  One of the first-tier subs, S&F Concrete, subcontracted with Hallamore Construction 

for cranes at the project site.  Hallamore obtained a policy from Illinois Union, and Hallamore’s 

agent sent a COI to S&F that stated that Suffolk and S&F were additional insureds.  But the COI 

also contained the standard disclaimer:   “This certificate is issue as a matter of information only 

and confers no rights upon the certificate holder.  This certificate does not amend, extend or alter 

the coverage afforded by [the policy].”  You can probably already predict where this is going. 

Hallamore’s policy did not identify Suffolk and S&F as additional insureds.  Instead, the 

schedule on the additional insureds page was blank.  Underneath that schedule was the typical 

language “as required by contract, provided that the contract is executed prior to loss” as well as 

the amendment of “insured” to “include as an insured the person or organization shown in the 

Schedule, but only with respect to liability arising out of ‘your work’ for that insured….”   

An oiler on one of the cranes fell and was seriously injured.  He sued Suffolk, the GC, 

and S&F, the first-tier sub.  Assuming they were additional insureds under Hallamore’s CGL 

policy, Suffolk and S&F sought a  defense from Illinois Union.  When asked to produce the 

contract under which they were required to be named additional insured, Suffolk and S&F, 

however, could only produce the purchase order between S&F and Hallamore, correspondence 

showing S&F’s request that it be named as an additional insured, the COI.  Suffolk and S&F 
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contended these documents proved an oral contract to name them as additional insureds.  Illinois 

Union refused to defend or indemnify. 

After settling with the injured worker, Suffolk and S&F sued Illinois Union for breach 

and for a declaratory judgment.  The trial court granted summary judgment to Illinois Union on 

the grounds that an oral agreement did not satisfy the requirement of the endorsement.   

On appeal, Suffolk and S&F argued that the term “executed” in the endorsement 

encompassed an oral executory agreement to create the contract required for coverage.  Illinois 

Union, on the other hand, argued that “executed” meant a written, signed contract.  As a matter 

of first impression, the Massachusetts Court of Appeals sided with Illinois Union.  The court 

looked to dictionary definitions of “executed” and its root word to find that executed typically 

means “signed” or “completed.”  Since the contract obviously couldn’t have been completed at 

the time of the workers’ injury, then the term must mean “signed.”  The court found similar 

results from other jurisdictions, including the 10 Ellicott Square case discussed above.  The court 

observed that “[t]he interpretation proposed by Suffolk and S&F would make simple formation 

of a contract sufficient for the addition of insureds.  If the endorsement accepted mere formation, 

its language could end with the words ‘as required by contract.’”  Adding “provided the contract 

is executed prior to loss” to the end of that phrase thus “imposes a requirement beyond mere 

formation.” 

Finally, Westfield Ins. Co. v. FCL Builders, Inc., 948 N.E.2d 115 (Ill. App. Ct. 2011).  

FCL was the GC and subbed steel fabrication work to Suburban Ironworks, which in turn subbed 

out to JAK.  FCL’s contract required that Suburban and its subs name FCL as an additional 

insured.  When Suburban contracted with JAK, its contract referenced a previously-executed 

Master Subcontract Agreement between them.  The master agreement required JAK to obtain the 
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same level of coverage that was required by Suburban’s contract with FCL.  JAK purchased such 

coverage from Westfield.   

The Westfield policy contained a typical additional insured endorsement that included as 

additional insureds “any person or organization for whom you are performing operations when 

you and such a person or organization have agreed in writing in a contract or agreement that such 

person or organization be added as an additional insured on your policy.”   

About a month into the job, one of JAK’s workers was injured, and he sued FCL and 

Suburban.  FCL sought defense and indemnity from Westfield, but Westfield balked, claiming 

that FCL was not an additional insured under JAK’s policy because JAK only had a contract 

with Suburban, not FCL.  In response, FCL asserted that the JAK-Suburban contract 

incorporated by reference the FCL-Suburban contract, including the requirement that Suburban’s 

subs name FCL as an additional insured.  To FCL, that satisfied the writing requirement.  FCL 

also pointed out that it had received a COI that named it as an additional insured under JAK’s 

policy.  The trial court, however, granted summary judgment for Westfield. 

The appellate court affirmed, finding that the policy required two elements for additional 

insured status—(1) that the FCL be one “for whom [JAK was] performing operations,” and (2) 

that JAK and FCL “have agreed in writing in a contract or agreement” that FCL was to be an 

additional insured.  The court held that the second element was dispositive because FCL and 

JAK had no written agreement between them concerning additional insured status.  The court 

also rejected FCL’s fallback argument regarding the COI.  Because the COI contained the same 

language discussed in Suffolk, that language operated as a sufficient disclaimer of any coverage 

beyond the express terms of the policy itself.   
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So, back to the original question:  “What’s a contract?”  When it comes to covering 

additional insureds, the answer is “it depends.”  It depends, first and foremost, on the language in 

the policy.  But it also depends on the language in the COI, and whether a written contract exists.  

Even if a written contract exists, that may not be enough, as in 10 Ellicott Square and Suffolk.  

Sometimes that written contract has to be signed by all parties.  And as Westfield shows, an oral 

agreement that is evidenced by other writings sometimes isn’t enough. 

What lessons can we learn from these cases?  The guidance from the courts seems pretty 

clear:  (1) get listed in the policy, (2) put all contracts in writing, (3) make sure the contract is 

signed by all parties before work begins, and (4) don’t rely on terms incorporated by reference.  

These may seem like unnecessary or burdensome steps, particularly when work needs to begin 

quickly, but they will pay off in the long run by helping eliminate questions about who is an 

additional insured. 


